Ch. 9 Asbestos

Addressing Asbestos Exposures - Rhode Island

Rhode Island has taken a comprehensive approach to asbestos regulation in public buildings,
including child day care facilities. Child care regulations require applicants and facility
operators to provide evidence that the program is asbestos free or asbestos safe prior to
licensing/relicensing of child care centers, and facility standards for child care homes require
that asbestos insulation be intact or properly sealed. Many child care facilities must also
comply with the Rhode Island Asbestos Act, which aims “to protect the public health and public
interest by prohibiting, limiting, and regulating the use of and to require the abatement of
asbestos and asbestiform materials that are a danger to the public health.” The Act and its
regulations establish the following measures for asbestos management in buildings other than
private residences:

o The Act establishes an indoor non-occupational air exposure standard for asbestos in
public and private buildings (0.01 fibers per cubic centimeter for fibers longer than five
microns), and states that “no owner shall allow any person to be exposed to friable
asbestos materials when such exposure is a violation” of the standard;

e The Department of Health is authorized to inspect “any building, except private
residences, in which a person may become exposed to friable asbestos or asbestiform
material.” State inspectors must inspect “high priority group buildings” (including day
care centers and nurseries, except when located in private residences occupied by ten
children or less) on an equal basis with complaint-based inspections;

e For high priority buildings requiring abatement after inspection, the owner or manager
of the building has 120 days to submit an asbestos abatement plan containing elements
specified in the Act;

e A warning sign must be posted at entrances of any building accessible to the public
where there is friable asbestos in violation of state standards (or where there is an
abatement process or demolition/repair of asbestos material taking place);

e The director of health may close public access to any building or portion of a building
in which the director has found to contain friable asbestos in any condition or amount
that there exists a public health danger.

The Act also establishes licensing requirements for asbestos professionals and requires
submission of asbestos abatement plans for renovations/demolitions in institutional,
commercial, public, or large residential buildings.

Source: R.I. Code Rules 03 000 016, et seq., 03 000 18, et seq., 03 000 19, et seq. (Child Care);
R.I. Gen. Laws 23-24.5-2, et seq., R.I. Code Rules 31-1-27:A.1, et seq. (R.I. Asbestos Act).
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Summary: State Laws and Regulations

At least one third of all states have taken steps to reduce asbestos exposure in licensed child care
facilities by establishing explicit asbestos requirements in their laws and regulations. The most
common regulatory measures are general facility standards prohibiting asbestos hazards. Some of
these states include specific measures that child care providers and/or state asbestos agencies
must take in response to asbestos hazards identified at child care facilities, and a few states
supplement federal notice provisions by including requirements for notifying parents and
guardians of asbestos hazards or response actions. In addition to these measures, states can
consider requiring an asbestos inspection and/or documentation in connection with the licensing
process, an approach taken by a few states to date.

Non-Regulatory Initiatives

As discussed in Chapter 12, some states have established formal agency initiatives or activities to
encourage child care facilities to address environmental health issues. These activities include
training and education, technical and financial assistance, and voluntary recognition programs.
Following are examples of how some of these initiatives aim to reduce asbestos exposures in child
care facilities.

Recognition Programs. Indiana and Michigan are examples of states with voluntary recognition
programs that require participating child care facilities to address asbestos hazards. Indiana’s Five
Star Environmental Recognition Program for Child Care Facilities, discussed in more detail in
Chapter 12, incorporates minimum practices related to asbestos that go beyond current state laws
and regulations. In order to achieve 3-star status (the basic endorsement), a provider must certify
that the facility is “in full compliance with applicable state and federal rules and regulations
[including] following state and federal requirements during renovation such as hiring licensed
inspectors.” One of the criteria that must be met for participating facilities to obtain a higher (4- or
5-star) status under the program states: “We have a written asbestos policy to describe procedures
for handling building materials when it is unknown whether asbestos may be present, to document
where known asbestos-containing materials exists and how it may be handled, and to ensure no
new asbestos-containing materials are used in the building. (For a sample policy, see the guidelines
at www.idem.in.gov/childcare.)”163

Michigan’s voluntary recognition program, Great Start to Quality, has established standards that
offer two points in the “Physical Environment” category for child care facilities that are “in a
physical location that is free of environmental risks (e.g., lead, mercury, asbestos and indoor air
pollutants.)”164

163 A copy of the program application, including the criteria, can be accessed online at https://forms.in.gov.
164 Information on the Michigan Great Start to Quality program is available at http://greatstarttoquality.org/.
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Educational and Guidance Materials. Some states have published guidelines or checklists for use
by providers and/or parents in evaluating environmental health conditions, including asbestos
hazards, at child care facilities. For example, the Indiana Department of Environmental
Management (IDEM) has created a self-assessment to help child care providers identify potential
environmental health risks in child care facilities. Questions addressing the presence and
comprehensive management of asbestos at the facility help indicate whether the risk of asbestos
exposure is high, medium, or low.165 IDEM also has published a one-page handout, Demolition and
Renovation at Child Care Facilities, which summarizes concerns about asbestos and lead exposure
during construction and renovations.166 The New York State Office of Children and Family Services
has published a Think About Child Care Checklist to assist parents in choosing high quality child
care. The checklist encourages parents to ask whether a child care setting has been checked for
lead, radon, and asbestos.167

165 The assessment is available on the Department of Environmental Management website at
http://www.in.gov/idem/health/files/5star_environmental_self_assessment.pdf.

166 A copy of the handout is available on the Indiana state website at
http://www.in.gov/fssa/files/DemolitionRenovation.pdf.

167 The checklist is available on the N.Y. State Office of Children and Family Services website at
http://www.ocfs.state.ny.us/main/publications/Pub1115A.pdf.
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Statutes and Regulations Cited in Chapter 9

The summary provided in this chapter is based on a review of the following statutes and
regulations. The chart may not include every state statute and regulation that addresses asbestos in
child care facilities. The Appendix to this report includes a list of state websites for locating state
statutes and regulations.

Note: Most citations below refer to the first section in the applicable statute or regulation, rather
than a specific asbestos provision. Citation to multiple child care regulations usually indicates that
there are separate asbestos provisions in the regulations for different types of child care facilities.

CHILD CARE OTHER
STATUTES & REGULATIONS STATUTES & REGULATIONS
California Ca. Health & Safety Code 25915 (Health/Safety)
Colorado 6 Co. Code Regs. 1010-7:1-101 (Child Care
Sanitation)
Delaware 9 De. Admin. Code 101-1.0
Illinois 89 Il. Admin. Code 407.40
Indiana 470 In. Admin. Code 3-4.8-1
Kansas Ks. Admin. Regs. 28-4-420
Massachusetts 310 Ma. Code Regs 7.15 (Env. Protection)
Montana Mt. Code 75-2-501 (Env. Protection)
New N.H. Code Admin. Rules He-C 4002.01 N.H. Rev. Stat. 141-E:1; N.H. Code Admin. R. Env-
Hampshire A 1801.01 (Public Health)
New Jersey N.J. Admin. Code 10:122-1.1
Ohio Oh. Admin. Code 5101:2-12-01,5101:2-
13-01,5101:2-14-01
Rhode Island R.I. Code Rules 03 000 016,03 000 18, R.I. Gen. Laws 23-24.5-1; R.I. Code Rules 31-1-
0300019 27:A.1 (Health and Safety)
Vermont Vt. Code Rules 12-3-101:1, 12-3-102:1,
12-3-103:1
Virginia Va. Code 63.2-1811; 22 Va. Admin. Code
40-185-10
Washington Wa. Admin. Code 170-296A-0001
Wyoming Wy. Code Rules 049-185-06, 049-185-07
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CHAPTER 10

Other Chemical Exposures:
Cleaning, Renovation, and Consumer Products

According to the U.S. EPA’s Chemical Substance Inventory, there are tens of thousands of chemicals
in U.S. commerce.168 These chemicals are used in a vast array of common consumer products. The
Centers for Disease Control and Prevention’s National Human Exposure Report has demonstrated
the presence of many chemicals in the large majority of the general U.S. population.16?

As noted in the Introduction to this report, children are particularly susceptible to potentially
harmful chemical exposures.170 The pace of scientific research addressing children’s developmental
“windows of vulnerability,” and identifying associations between individual toxic chemicals and
disease or dysfunction in children, has accelerated in recent years.1’t The National Institutes of
Health notes: “New science is showing that the effects of exposure to chemicals at low doses, and in
combination, can have an impact on human growth and development.”172 For example, chemicals
known as endocrine disruptors, which may be found in products such as detergents, foam cushions
in furniture, and toys, “can alter the critical hormonal balances required for proper health and
development.”173

Federal Chemical Regulation. The principal federal law governing chemicals management in the
U.S. is the Toxic Substances Control Act of 1976 (TSCA), implemented by EPA. The law established a
number of mechanisms for managing chemical risks, including screening new chemicals, testing

168 Qver 84,000 chemicals have been added to the Inventory since it was first published in 1979. U.S. EPA, TSCA
Chemical Substances Inventory - Basic Information, at:
http://www.epa.gov/oppt/existingchemicals/pubs/tscainventory/basic.html#what.

169 Centers for Disease Control and Prevention (CDC), National Report on Human Exposure to Environmental
Chemicals, available at: http:/ /www.cdc.gov/exposurereport/.

170 U.S. EPA, America’s Children and the Environment, 34 ed. at 8 (2013), available at:
http://www.epa.gov/envirohealth/children/pdfs/ACE3_2013.pdf.

171 See Philip J. Landrigan & Lynn R. Goldman, “Children's Vulnerability to Toxic Chemicals: a Challenge and
Opportunity to Strengthen Health and Environmental Policy,” 30(5) Health. Aff. (Millwood) 842-850 (2011) (noting
that: “Evidence is strong and continuing to accumulate that toxic chemicals are important causes of disease and
dysfunction in children”), available at: http://content.healthaffairs.org/content/30/5/842.long. See also U.S. EPA,
America’s Children and the Environment, 3" ed. at 8 (2013)(describing research on several chemical substances
indicating an association or potential association between exposure and children’s health, along with
biomonitoring data for those chemicals).

172 Nat'l Institute of Environmental Health Sciences (NIEHS), Child Development and Environmental Toxins (2011),
at: http://www.niehs.nih.gov/health/assets/docs_a_e/child_development_and_environmental_toxins_508.pdf.

173 Id. (citation omitted); see generally World Health Organization/United Nations Environment Programme, The
State of the Science of Endocrine Disrupting Chemicals - 2012, available at:
http://www.who.int/ceh/publications/endocrine/en/.
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existing chemicals, and restricting activities involving substances that present “unreasonable”
health or environmental risks. TSCA’s practical limitations are widely acknowledged.17¢ Recent
efforts to strengthen federal chemicals management include the introduction of TSCA reform
legislation in the U.S. Congress and EPA’s issuance of “chemical action plans” that target risk
management efforts on several chemicals of concern.1’> Congress also has enacted laws addressing
specific chemicals - e.g., banning certain phthalates in children’s articles and establishing
formaldehyde standards for engineered wood products.176

Within this federal regulatory context, many states have enacted policies aimed at reducing
chemical exposures. These include laws restricting the use of specific chemicals in products,
requiring the use of “green cleaning” and “green building” products and practices in schools and
public buildings, and establishing broader frameworks for managing chemical risks by requiring
the identification and prioritization of chemicals of concern.177

Types of Laws/Regulations Included. Earlier chapters of the report discuss certain indoor
chemical exposures that are subject to regulation in a considerable number of states — tobacco
smoke, lead, pesticides, and asbestos. This chapter identifies and describes provisions in state child
care laws and regulations that address other potential chemical exposures. The provisions
summarized below relate primarily to:

e (leaning practices;
e Renovation and repair activities; and
e Use of certain types of consumer products.

Storage of chemicals or toxic materials, a subject addressed in most state child care licensing
regulations, is not covered here.178

174 The U.S. Government Accountability Office (GAO) has noted that: “EPA has historically faced challenges
implementing many of the provisions of TSCA, in particular (1) obtaining adequate information on chemical
toxicity and exposure through testing provisions; (2) banning or limiting chemicals; and (3) disclosing chemical
data and managing company assertions of confidentiality.” U.S. GAO, Chemical Regulation: Observations on the
Toxic Substances Control Act and EPA Implementation (2013), at: http://www.gao.gov/assets/660/655202.pdf.
The Environmental Council of the States (ECOS) and the American Academy of Pediatrics (AAP) are among the
organizations that have adopted policy statements calling for reform of TSCA. ECOS, Reforming the Toxic
Substances Control Act (Res. No. 10-8, Aug. 2010), at:
http://www.ecos.org/files/4195_file_Resolution_10_8_TSCA_reform.DOC; AAP Council on Envtl. Health, “Policy
Statement—Chemical-Management Policy: Prioritizing Children’s Health,” PEDIATRICS, Vol. 127, No. 5 (May 2011),
p- 983-990, published online Apr. 25,2011; DOI: 10.1542 /peds.2011-0523 (stating that TSCA “does not take into
account the special vulnerabilities of children in attempting to protect the population from chemical hazards”).

175 U.S. EPA, Enhancing EPA’s Chemical Management Program, at:
http://www.epa.gov/opptintr/existingchemicals/pubs/enhanchems.html#action.

176 See 15 U.S.C.A. 2057c and 15 U.S.C.A. 2697. EPA’s proposed rules under the new Formaldehyde Standards for
Composite Wood Products law are available at http://www.epa.gov/opptintr/chemtest/formaldehyde/.

177 For summaries of state policies on chemicals regulation, green cleaning, and green building in schools see Envtl.
Law Institute, Policy Briefs, at: http://www.eli.org/buildings/policy-briefs.

178 Other specific chemical exposures not identified in child care laws and regulations and not discussed here may
nonetheless be potentially relevant to child care facilities. For example, PCBs (polychlorinated biphenyls) in certain
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The summary presented here includes only provisions found in state child care laws and
regulations, though other state laws not specific to child care facilities may directly or indirectly
affect chemical exposures in the child care environment. For example, a number of states have
adopted laws restricting the manufacture and/or sale within the state of toys, children’s articles,
and other products containing specific chemicals, such as formaldehyde, mercury, phthalates,
bisphenol A, and heavy metals. In addition, state food codes and occupational safety and health
(OSHA) regulations may apply to certain child care facilities and may include provisions governing
the use of chemicals. Though some of these areas of state authority are noted briefly in the
summary that follows, it is beyond the scope of the report to summarize these laws and regulations
across the United States.

The provisions discussed in this chapter may apply to all or only some types of licensed child care
facilities. Unless explicitly stated, it should not be assumed that a regulation applies to all types of
facilities. The chart at the end of the chapter provides citations to the laws and regulations
summarized here.

Cleaning Products and Practices

Cleaning, sanitizing, and disinfecting remove dirt and contaminants from child care environments
and help reduce the spread of infectious diseases.1”® However, chemicals in some cleaning products
may be harmful to children and child care staff, as well as to the environment.180 Over the past
several years, there have been notable efforts to strengthen policies and practices to promote
“green cleaning” - the use of cleaning products and practices that minimize exposure to potentially
hazardous chemicals. Several states have enacted green cleaning requirements for schools through
laws that require or recommend the use of products that have been certified by a recognized, third-
party organization.!8! [n addition, extensive guidance on green cleaning has been developed
specifically for the child care environment.182

lighting fixtures or caulk may present a hazard in some circumstances. See generally U.S. EPA, Polychlorinated
Biphenyls (PCBs), at: http://www.epa.gov/epawaste /hazard/tsd/pcbs/index.htm.

179 According to CDC, cleaners and detergents work by washing the surface to physically lift dirt and germs
(bacteria, viruses, fungi) off surfaces so they can be rinsed away with water. By contrast, disinfectants are chemical
products that destroy or inactivate germs, but have no effect on dirt, soil, or dust, while sanitizers are used to
reduce germs from surfaces but not totally get rid of them. See CDC, Environmental Cleaning & Disinfecting for
MRSA, at: http://www.cdc.gov/mrsa/community/enviroment/. See also U.S. EPA, Antimicrobial Pesticide Products,
at: http://www.epa.gov/pesticides/factsheets/antimic.htm.

180 See U.S. EPA, Greening Your Purchase of Cleaning Products: A Guide for Federal Purchasers, at:
http://www.epa.gov/epp/pubs/cleaning.htm; Lawrence Berkeley Nat'l Laboratory, VOCs in Cleaning/Sanitizing
Products and Health, at: http://www.iagscience.lbl.gov/voc-cleaning.html.

181 Third-party product labeling programs referenced in state policies include Green Seal
(http://www.greenseal.org/) and EcoLogo (http://industries.ul.com/environment/certificationvalidation-
marks/ecologo-product-certification/). ELI provides a summary of current state laws on green cleaning in schools
at http://www.eli.org/buildings/green-cleaning-schools.

182 JCSF Institute for Health & Aging, UC Berkeley Center for Envtl. Research & Children's Health, Informed Green
Solutions, and Cal. Dep’t of Pesticide Regulation, Green Cleaning, Sanitizing, and Disinfecting: A Toolkit for Early
Care and Education (2013), available at: http://cerch.org/research-programs/child-care/greencleaningtoolkit/.
The Toolkit provides detailed and practical information on safe and effective cleaning products and practices.
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Child care licensing laws and regulations typically establish minimum requirements for cleaning,
sanitizing, and/or disinfecting specified items and areas. While these policies generally do not
address the use of “green” or “sustainable” cleaning products, some states have adopted regulatory
requirements for reducing exposure to chemicals in cleaning products.

Cleaning When Children are Not Present. A considerable number of states have regulations that
direct child care providers to carry out certain cleaning activities only when children are not
present in the room or the facility. In a few states the requirement applies only to center-based
child care, while in others it applies to multiple types of
licensed child care facilities. The prohibition on
Many state child care regulations cleaning while children are present typically is limited
prohibit cleaning the facility in some fashion - e.g,, limited to “major” cleaning
while children are present. (Colorado, Illinois, Indiana), “extensive cleaning” (New
York), “cleaning that may present a hazard” (Alaska), or
cleaning activities that are not part of the “daily
routine” (Florida, Maryland). West Virginia’s restriction on cleaning activities, which is found in the
state’s health code, applies to “routine” cleaning of rooms while occupied by children. Oklahoma
requires more generally that toxic chemicals (including pesticides) be applied when children are
not present. Ohio directs providers to clean and dry carpets only when children will not be present.

How Cleaning Products are Used. Several states (including Alaska, Colorado, Idaho, New York,
North Dakota, Pennsylvania, Rhode Island, and Wyoming) require generally that cleaning materials
be used in such a way as to not contaminate play surfaces, food, or food preparation areas or
otherwise constitute a hazard to the children. A similar provision is found in the U.S. Food and Drug
Administration’s (FDA) model Food Code, and state food codes may include such a requirement.183
In Rhode Island, regulations governing child care centers require the use of cleaning products and
procedures consistent with the third-party guidance document, Caring for Our Children.184

Minnesota’s child care center regulations take a different approach to limiting exposure to chemical
residues. Centers must develop a risk reduction plan, establish procedures to minimize identified

183 All 50 states have adopted a food code based on current or prior versions of the federal model code, but states
are free to add, delete or change provisions of the model code. See Association of Food & Drug Officials, Food Code
Adoption by State, at: http://www.afdo.org/page-1417772. The FDA’s 2013 Food Code is available at
http://www.fda.gov/Food/GuidanceRegulation/RetailFoodProtection/FoodCode/.

184 The current version of Caring for Our Children (34 edition), which establishes national performance standards
and guidelines on a wide range of health and safety issues, includes a number of standards relating to cleaning,
including: appropriate products and schedules for cleaning, sanitizing and disinfecting; ventilation during cleaning;
cleaning away from areas where children are present; and elimination of chemical air fresheners. The document is
available online through the National Resource Center for Health and Safety in Child Care and Early Education at
http://cfoc.nrckids.org/. Officials with the Rhode Island Department of Children, Youth and Families note that its
licensing regulations do not specify a particular edition of Caring for our Children and that the current version
would apply. Proposed revisions to the Rhode Island rules governing family and group child care homes would add
such a requirement for those facilities as well. The 2014 proposed rules are available at
http://sos.ri.gov/ProposedRules/index.php?KEYWORD=&AGENCY=133&SORT=date&ORDER=desc&DOSEARCH=1
&page=result_search& ADVANCED.
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risks, train staff on the procedures, and annually review the procedures. The regulations specifically
require the center to address the risk from contact with residue from harmful cleaning products.

North Carolina’s child care sanitation regulations include provisions relating specifically to
chemicals used to clean carpets. The regulations, which require that wall to wall carpets be cleaned
using extraction methods at least once every six months, state that: “Cleaning materials including
surfactants, solvents and water shall be removed from the carpet before the space is reoccupied.
When hot water extraction is used, carpet shall be completely dry within 12 hours of cleaning.” The
regulations also include detailed requirements if vacuuming is done while children are present.

Use of Products to Sanitize and Disinfect Surfaces. Most state child care regulations include
requirements for sanitizing or disinfecting one or more types of surfaces regularly. Many, but not
all, states specify the type of product to be used. Often these regulations allow providers to use a
self-made household bleach solution or a stated alternative (described as, e.g., a “commercial” dis-
infecting solution, an EPA-registered disinfectant, or a product approved by a state or local agency).

The bleach concentration of many commercial bleach products increased recently, creating some
concern over whether the use of existing guidance would result in improper dilution of bleach
products.185 Indeed, most state regulations that establish bleach as an acceptable disinfecting or
sanitizing method specify a dilution ratio (e.g., one-quarter cup bleach to one gallon of water for
disinfection). Massachusetts’ regulations, which require use of either a bleach solution or an EPA-
registered product, take a somewhat different approach; the regulations require licensees to
prepare the solution in accordance with guidelines established by the licensing agency.18¢ Some
states have developed educational materials on preparing bleach solutions, in light of the new
concentrations.18” At least one state (Delaware) has proposed revisions to its child care licensing
regulations that would remove the generic bleach and water dilution ratio currently in place.188

185 The new bleach solution available in many stores is now 8.25% sodium hypochlorite solution, considerably
higher than 5.25-6% used in solutions previously available. See Nat'l. Resource Center for Health & Safety in Early
Childhood Education, Important Information about New Bleach Concentration, at:
http://cfoc.nrckids.org/Bleach/Bleach.cfm.

186 The licensing agency has issued a Policy Statement requiring child care facilities using a self-made bleach
solution to use a bleach product containing 5.25% or 6.00% hypochlorite and to follow the Department of Public
Health'’s guidelines for mixing and using the bleach solution, as outlined in the Policy Statement. See Mass. Dep’t of
Early Education & Care, Policy Statement: Sanitizing and Disinfecting, at:
http://www.eec.state.ma.us/docs1/regs_policies/group_schoolage_policies/sanitize_disinfect.pdf.

187 See, e.g., Colo. Dep’t of Public Health & the Env’t, Using Bleach in Child Care, at:
https://www.colorado.gov/pacific/sites/default/files/DEHS_ChildCare_Guidance_BleachInChildCare.pdf; Or.
Health Authority, Bleach Solutions, at:
http://public.health.oregon.gov/HealthyPeopleFamilies/Babies/HealthChildcare/Pages/bleach.aspx.

188 Delaware’s proposed revision to its child care center licensing rules includes the following provision: “Because
of the variety of products and strengths available, providing a generic bleach and water dilution ratio for sanitizing
and disinfecting is no longer possible. An EPA-registered product or other commercially prepared product for
sanitizing and disinfecting shall be used following the manufacturer's instructions including any dilution and
contact time. These products and their instructions for use shall be available for review at any OCCL visit.” See State
of Delaware Proposed Regulations: December 2014 (Dep’t of Services for Children, Youth & Their Families), at:
http://regulations.delaware.gov/register/december2014 /index.shtml.
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A small number of states have regulatory provisions that address exposure to disinfecting and
sanitizing products.189 For example, Minnesota requires that facilities disinfect diapering surfaces
using either bleach or other disinfectant that meets a number of criteria, including a requirement
that the product is free of triclosan or derivatives of triclosan.190 Other regulations address how the
disinfectant and sanitizing products are used. For example, Vermont’s licensing regulations state:
“Care shall be taken that children and adults do not inhale the disinfectant during spraying.”
Indiana’s licensing regulations require child care centers to have written personnel policies that
address environmental exposures, specifically including exposure to disinfecting solutions.

Renovation and Repair of Occupied Facilities

Construction activities in occupied child care facilities may give rise to chemical exposures, along
with other exposures and safety concerns. A number of state child care regulations address the
potential health hazards from construction activities that take place while children are in care.
These requirements typically apply to renovation, alteration, remodeling, and/or repair activities.
The provisions below discuss exposure to environmental hazards generally, while other provisions
of state child care regulations (and federal law) may address exposure to specific substances, such
as lead or asbestos. (See Chapters 8 and 9.)

Presence of Children During Construction. Several states have regulations that address the
physical presence of children in areas of the facility where work is taking place. Maryland bans
child care centers and large family child care homes from undertaking any type of building
maintenance, repair, or renovation while a child is in care on the premises if the activity could
present a “significant risk to child safety or health.” Other states, including Georgia, Indiana,
Minnesota, South Carolina, and West Virginia have adopted child care regulations that require areas
undergoing construction activities to be inaccessible to children and/or prohibit the presence of
children in areas that are undergoing such activities. In Indiana, caregivers in child care centers are
prohibited from caring for children in areas that are being remodeled or repaired. Indiana’s
regulations also list “building renovation occurring in a room or area occupied by children” as an
“unsafe condition” that requires providers to take immediate action to provide for the safety and
well-being of children and that may lead to emergency or temporary closure.

189 In 2012, the Association of Occupational and Environmental Clinics (AOEC) declared bleach to be an asthmagen,
which means it can cause asthma, in addition to triggering an asthma attack in someone who already has asthma.
See AOEC, Exposure Code Lookup, at: http://www.aoecdata.org/ExpCodeLookup.aspx. For a discussion of the
health and environmental risks of surface sanitizers and disinfectants and information on alternatives, see San
Francisco Dep’t of Env’t & Responsible Purchasing Network, Safer Products for Disinfecting and Sanitizing Surfaces
(2012), available at: http://www.sfapproved.org/just-released-comprehensive-report-safer-disinfectant-products.
190 In 2014, Minnesota enacted legislation prohibiting the sale of “any cleaning product that contains triclosan and
is used by consumers for sanitizing or hand and body cleansing.” See 2014 Mn. Sen. File 2192. Triclosan is a
chlorinated aromatic compound used as a synthetic broad-spectrum antimicrobial agent and added to many
consumer products to reduce or prevent bacterial contamination. Recent studies on the thyroid and estrogen
effects of triclosan have led federal agencies that regulate triclosan (U.S. EPA and U.S. FDA) to undertake reviews to
determine whether regulatory changes are warranted. See U.S. EPA, Triclosan Facts, at:
http://www.epa.gov/oppsrrd1/REDs/factsheets/triclosan_fs.htm; U.S. FDA, Triclosan: What Consumers Should
Know, at: http://www.fda.gov/forconsumers/consumerupdates/ucm205999.htm.
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How Construction Activities are Carried Out. Several states have adopted child care facility
regulations that address explicitly potential health hazards from construction activities. For
example, Louisiana, New Hampshire, and Oklahoma require construction, remodeling, and
alteration during operating hours to be carried out in a manner that prevents exposure to
hazardous or unsafe conditions, including fumes and dust. Colorado requires that construction,
remodeling, and alteration of child care facilities be done “in a manner that does not create a health
hazard,” while Connecticut requires that all construction, remodeling, renovation, repair, or
alteration of child day care centers and group day care homes be carried out in a manner that
prevents “hazards or unsafe physical or environmental conditions during periods of operation.”

Prior Notice of Construction Activities. In addition to mandating approval of construction
activities from building or fire code agencies, some state child care regulations require facilities to
provide prior notice of construction activities to the child care licensing agency. Such requirements
do not directly restrict construction during periods of occupancy, but they provide an opportunity
for licensing agencies to ensure that providers address potential exposures to children and staff.
Examples of states with notice requirements for construction and renovations include Alabama,
Arizona, California, Kentucky, Louisiana, Maine, Michigan, South Carolina, and Wisconsin.191
Arizona’s regulations extend the notice requirement to home repairs as well. The regulations do not
typically include explicit requirements for notifying parents of planned construction activity.

Restrictions on Certain Types of Products/Equipment

In addition to addressing exposure to cleaning products and products used during building
renovation/repair, around half of all states have child care regulations that address the presence of
toxic or hazardous constituents in products or equipment used in licensed facilities. The following
discussion includes provisions that address exposure to “toxic substances” or require items to be
“non-toxic,” though it does not summarize the

more general regulatory requirements found in

most states to prevent and/or eliminate “hazards.” Many state child care regulations

restrict toxic or hazardous constituents

Toys/Equipment/Furniture. Nearly half of all in products and equipment.

states have child care regulations requiring

generally that equipment or materials used in child

care facilities be free of, or not coated with, “toxic” or “poisonous” materials or substances. In a few
states, this requirement refers specifically to the paint or coating used on facility equipment. (For
information on regulations addressing lead-based paint specifically, see Chapter 8.) These
regulations typically include references to toys and play materials, furniture, and/or other
materials and equipment. For example, North Dakota requires that “equipment, toys, and supplies”

191 Though this chapter reviews only licensing laws and regulations, it is useful to note that New Jersey’s Right-to-
Know law specifically requires child care centers to post on a bulletin board notice of any construction (or other
activity) involving the use of hazardous substances, along with information about the substances being used, and to
notify parents/guardians of the availability of hazardous substance fact sheets. N.J. Stat. 34:5A-10.
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be nontoxic, while New Jersey requires nontoxic “play equipment, materials, and furniture.” Some
restrictions apply only to child care centers, while others apply to center- and home-based facilities.

Air Fresheners and Other Chemical Diffusers. Air fresheners are used widely indoors. In addition
to providing a desired smell, these products may release chemicals that impact indoor air quality,
and they may mask an odor (e.g., mold) that indicates a potential problem requiring attention.192 A
small number of states have child care regulations that restrict the use of air fresheners and similar
products. Ohio prohibits the use of spray aerosols in child care centers when children are in
attendance, while Colorado bans “chemical air fresheners that contain toxic substances” in child
care centers. Vermont regulations include a broader provision: “Devices that diffuse airborne
chemicals that are harmful to humans, such as anti-pest strips, ozone generators, plug-in air
fresheners and aerosol sprays, are prohibited.”193

Hand Sanitizers. The CDC recommends washing hands with soap and water as the best way to
reduce the number of microbes on them in most situations. According to the agency, “[i]f soap and
water are not available, an alcohol-based hand sanitizer can quickly reduce the number of microbes
on hands in some situations, but sanitizers do not eliminate all types of germs,” and sanitizers are
less effective when hands are visibly soiled or greasy.194 Several states have child care regulations
establishing that hand sanitizers are not an acceptable alternative to regular hand washing.19

A small number of states have child care regulations that include additional restrictions on the use
of hand sanitizers. For example, Colorado’s family child care home regulations prohibit the use of
alcohol-based hand sanitizers for children under three years old, while regulations for home-based
care in Kansas and New York allow their use only for children two years and older. Washington’s
family home child care regulations allow the use of hand sanitizers on children over two years old
after proper hand washing or when hand-washing facilities are not available, but only if written
permission is provided by the parent/guardian. Ohio’s regulations for child care centers permit
adults to use hand sanitizers after wiping children's noses, when a staff member is outside or alone
in a room and needed for the staff/child ratio, and when running water is not readily available.

Art Supplies. Federal law requires that art materials with the potential to cause adverse chronic
health effects use the precautionary labeling framework of the American Society for Testing and
Materials (ASTM) D-4236 Standard.196 The Consumer Product Safety commission (CPSC), which

192 See Conn. Dep’t of Public Health, Fact Sheet: Air Fresheners - What you Need to Know (2013), at:
http://www.ct.gov/dph/lib/dph/environmental_health/eoha/pdf/air_freshener_fs.pdf.

193 According to officials with the state licensing agency, outreach and education to providers was important when
this provision first took effect in 2001, but implementation of the requirement otherwise has been straightforward.
194 CDC, When and How to Wash Your Hands, at: http://www.cdc.gov/handwashing/when-how-handwashing.html.
See also Conn. Dep’t of Public Health, Fact Sheet: Hand Sanitizers - Advice for Using Gels, Foams and Wipes (2012),
at: http://www.ct.gov/dph/lib/dph/environmental_health/eoha/pdf/hand_sanitizer_factsheet.pdf.

195 The FDA’s model Food Code allows use of hand sanitizers only after proper hand washing, and state food codes
may contain a similar provision. See U.S. FDA, Food Code at 2-301.16 (2013), available at:
http://www.fda.gov/Food/GuidanceRegulation/RetailFoodProtection/FoodCode/.

196 See Federal Hazardous Substance Act, as amended by the Labeling of Hazardous Art Materials Act, 15 U.S.C.
1277; ASTM Standard D4236 - 94(2011), Standard Practice for Labeling Art Materials for Chronic Health Hazards,
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implements the federal law, recommends that parents and guardians “purchase only those
products labeled with the statement ‘Conforms to ASTM D-4236’ ... and that do not have any
cautionary warnings on the label.”197 The CPSC and other governmental and non-governmental
organizations offer information about health risks associated with art materials and guidance on
selecting appropriate and safe art supplies.198

Several states have child care regulations that address potential exposures from toxic substances in
art materials. Most of these states (e.g., Alaska, Connecticut, Pennsylvania, South Carolina, Vermont,
and Washington) require generally that facilities use only “nontoxic” art and/or science materials.
Colorado health/sanitation regulations for child care facilities srequire art supplies to be made of
nontoxic material and to be used in a way “so as not to constitute a hazard.” Child care centers in
Indiana must have written personnel policies and provide staff orientation that address
environmental exposures, including art materials and formaldehyde.

Mercury Thermometers. A number of states have laws of general application that prohibit or
restrict the sale and distribution of mercury thermometers and other mercury-added measuring
devices in the state. Additionally, a few states have child care regulations that ban the use of
mercury thermometers in child care facilities. In Ohio, mercury thermometers are not permitted in
child care centers or in larger family day care homes; in smaller family day care homes, mercury
thermometers may not be used or stored where children have access to them. West Virginia’s
licensing regulations prohibit child care centers from using mercury thermometers to take a child’s
temperature and require that centers have first aid kits that include mercury-free thermometers.
Washington’s regulations for licensing family home child care also require providers to have a first
aid kit that includes a mercury-free thermometer. While not directly addressing mercury in
thermometers, Mississippi’s licensing regulations for child care facilities include provisions on
ventilation that require room thermometers “that do not present a hazard to children” to be placed
on interior walls in every activity area at children's height.

Children’s Products. In recent years, a number of states have enacted laws prohibiting the
manufacture, sale, and/or distribution of children’s bottles, cups, and/or other reusable food and
beverage containers that contain bisphenol A (BPA), a chemical used widely to manufacture
polycarbonate plastics and epoxy resins. In recent years, many manufacturers have stopped selling
new baby bottles and sippy cups with BPA in the U.S., and the FDA discontinued its approval of BPA

available at: http://www.astm.org/Standards/D4236.htm. The federal law requires a statement on the label of a
product with a chronic hazard potential that the product is inappropriate for use by children and permits CPSC to
enjoin the purchase of such an art material for use in grades pre-K through 6.

197U.S. CPSC, Art and Craft Safety Guide at 3, at: http://www.cpsc.gov/PageFiles/112284/5015.pdf.

198 Id.; Cal. Office of Envtl. Health Hazard Assessment, Art and Craft Materials in Schools: Guidelines for Purchasing
and Safe Use (2014), at: http://oehha.ca.gov/education/art/Guidelines.pdf; Conn. Dep’t of Public Health, Arts and
Crafts Safety for Schools, at: http://www.ct.gov/dph/cwp/view.asp?a=3140&Q=487682&PM=1.

The Art and Creative Materials Institute (ACMI), an association of art materials manufacturers, has established a
voluntary certification and labeling program for “non-toxic” art materials developed by an association of material
manufacturers (see http://www.acminet.org/).
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use in those items in 2012.19° In addition, the U.S. Congress and a number of states have banned
certain phthalates (chemical plasticizers) above specified concentrations in children’s toys and
other products.200 While child care regulations typically do not address use of these chemicals, the
state of Washington prohibits the use of infant bottles containing BPA or phthalates, and child care
rules in Rhode Island and Wyoming prohibit the use of infant bottles containing BPA.201

General Provisions Addressing Toxic Substances and Chemical Exposures

Exposure to Toxic Substances. In addition to provisions governing specific types of products and
practices described above, some state child care regulations restrict the presence of or exposure to
toxic substances and materials generally. Colorado’s sanitation regulations are somewhat detailed,
prohibiting the use of carcinogenic materials, toxic organic solvents, materials that produce toxic
dusts, and materials with heavy metals such as lead, mercury, or cadmium. The regulations provide
that “nontoxic, water-based materials should be used whenever possible.” Following are examples
of more general provisions in other states:

e New Hampshire requires that the child care environment be maintained free of fumes from
toxic or harmful chemicals or materials;

e Connecticut regulations governing child day care centers and group day care homes
prohibit toxic materials in areas accessible to children;

e Florida and Louisiana regulations governing certain types of licensed facilities require that
all areas accessible to children be free from toxic substances;

19977 Fed. Reg. 41899 (July 17, 2012), available at: https://www.federalregister.gov/articles/2012/07/17 /2012-
17366/indirect-food-additives-polymers; see also U.S. FDA, Bisphenol A (BPA): Use in Food Contact Application, at:
http://www.fda.gov/newsevents/publichealthfocus/ucm064437.htm. EPA states that “BPA is a reproductive,
developmental, and systemic toxicant in animal studies and is weakly estrogenic....” See U.S. EPA, Bisphenol A (BPA)
Action Plan Summary, at: http://www.epa.gov/oppt/existingchemicals/pubs/actionplans/bpa.html. According to CDC:
“Human health effects from BPA at low environmental exposures are unknown. BPA has been shown to affect the
reproductive systems of laboratory animals. More research is needed to understand the human health effects of
exposure to BPA.” See CDC, Fact Sheet: Bisphenol A (PBA), at:
http://www.cdc.gov/biomonitoring/BisphenolA_FactSheet.html. Estrogenic chemicals may also leach from plastic
products used to replace BPA-containing plastics. See George D. Bittner et. al., “Estrogenic chemicals often leach
from BPA-free plastic products that are replacements for BPA-containing polycarbonate products,” Envtl. Health
2014, 13:41, available at: http://www.ehjournal.net/content/13/1/41.

200 According to the U.S. EPA: “diverse effects on the development of the reproductive system in male laboratory
animals are the most sensitive health .outcomes from phthalate exposure. Several studies have shown associations
between phthalate exposures and human health, although no causal link has been established. Recent scientific
attention has focused on whether the cumulative effect of several phthalates may multiply the reproductive effects
in the organism exposed.” See U.S. EPA, Phthalates Action Plan Summary, at:
http://www.epa.gov/oppt/existingchemicals/pubs/actionplans/phthalates.html.

201 Rhode Island rules governing child care centers currently require either BPA free plastic or glass bottles; 2014
proposed revisions to the rules governing family and group child care homes would add such a provision for those
facilities as well. The proposed rules are available at
http://sos.ri.gov/ProposedRules/index.php?KEYWORD=&AGENCY=133&SORT=date&ORDER=desc&DOSEARCH=1
&page=result_search& ADVANCED.
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e Utah requires the outdoor play are to be free of toxic substances; and
e Vermont regulations state that “children must be protected from toxic substances.”

As noted earlier, some state child care regulations require cleaning products to be used so as not to
create contamination or a hazard. These regulations typically also apply to the use of “poisonous or
toxic materials” generally. A similar provision is found in the FDA’s model Food Code, as well as
some state food codes.202

Toxics in Soils. Some states include prohibitions on toxic chemicals in soils on the facility premises.
West Virginia’s licensing regulations require a child care center to ensure that: “When there is
reason to believe that exposure to the soil in the outdoor activity area might harm the child, [the
center] has on file evidence that the soil does not contain hazardous levels of any toxic chemical or
substances.” In New Hampshire, outdoor areas must be free of hazards, including “soil
contaminated with toxic chemicals or substances,” while in Colorado, sand and soils in play areas
must not contain “hazardous levels of any toxic chemical or substances.”

Standards for Indoor Environmental Contaminants. As discussed in Chapter 11, New Jersey law
and regulations require applicants for a child care center license to obtain an indoor environmental
assessment in certain situations. Whether an assessment is required depends on the facility’s prior
use and/or its location near a potentially contaminated site. The assessment covers asbestos, lead,
and radon, as well as pesticides, organic compounds, formaldehyde, metals, inorganic compounds,
and other contaminants of environmental concern. Facilities must comply with standards for radon,
asbestos, and lead specified in the regulations, as well as with site-specific maximum contaminant
levels developed by the New Jersey Department of Health using a formula specified in the
regulations to calculate cancer and non-cancer risk.

Summary: State Laws and Regulations

Many states have adopted child care regulations that address directly the use of and exposure to
chemicals in licensed facilities. These policies vary considerably, though many seek to reduce
exposure to chemicals in cleaning products through prohibitions on cleaning in children’s presence
and requirements for using cleaning products in a way that will not contaminate surfaces accessible
to children. Building renovation and repairs are subject to similar provisions in some states.

A number of states have adopted child care regulations that restrict the use of certain types of
products. The most common of these provisions is a general prohibition on toys and other
equipment containing toxic components or finishes, and a few states require nontoxic art supplies.
Several states have restrictions on the use of hand sanitizers on young children, while a small
number of states prohibit products such as mercury thermometers, air fresheners, and baby bottles

202 See U.S. FDA, Food Code at 7-202.12 (2013), available at:
http://www.fda.gov/Food/GuidanceRegulation/RetailFoodProtection/FoodCode/.
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containing BPA or phthalates. Vermont is notable for a long-standing prohibition on all devices that
diffuse airborne chemicals.

Opportunities for strengthening state policies include requiring that chemicals are used outside of
children’s presence, prohibiting the use of products that diffuse airborne chemicals, and restricting
the use of specific types of products that contain potentially harmful substances where safer
alternatives are available. Existing and new regulatory provisions such as these can benefit from
education, outreach, and other non-regulatory activities by state agencies to assist providers in
identifying and implementing appropriate precautionary measures.

Non-Regulatory Initiatives

Recognition Programs. The Indiana and Pennsylvania voluntary recognition programs described
in Chapter 12 include a number of elements that address chemicals exposures. Indiana’s Five Star
Environmental Recognition Program for Child Care Facilities has developed a program checklist
that includes several items on the use of cleaning products. To obtain 3-star status (the basic level
of recognition) a facility must use cleaning supplies and chemicals as recommended by the
manufacturer, maintain a list of chemicals, and eliminate the use and storage of unnecessary
cleaning products. To receive 5-star status, a facility must meet the following requirement: “We use
quaternary ammonia or chlorine bleach only when and where it is required or recommended by
state and local authorities. We use no more than necessary. We use a test strip to ensure our
solution is neither too strong nor too weak.” Optional criteria that may be selected to obtain 4- or 5-
star status include adopting a written “green cleaning” policy that meets program criteria and
refraining from use of antibacterial products for hand washing. The program addresses other
potential sources of chemical exposures by prohibiting participating facilities from using mercury
thermometers, as well as air fresheners, room deodorizers, and aerosol disinfectants.203

Pennsylvania’s Early Childhood Education Healthy & Green Initiative encourages participating
programs to minimize use of potentially harmful cleaning products, air fresheners, and mercury-
containing thermometers and thermostats. Program criteria also address plastics in toys and baby
bottles, and chemicals in furniture and carpets.20* The program has developed reference pages on

203 Ind. Dep’t of Envtl. Mgmt., Indiana Five Star Environmental Recognition Program for Child Care Facilities
Application, available at: https://forms.in.gov/Download.aspx?id=5536.

204 These items are included in the criteria of the Eco-Healthy Child Care (EHCC) Program®, which have been
incorporated by the Pennsylvania Initiative. Some of the criteria related to chemical exposures are: 1) “We use
unscented, biodegradable, non-toxic cleaning products and least-toxic disinfecting and sanitizing products. When
disinfectants and sanitizers are required, they are used only for their intended purpose and in strict accordance
with all label instructions”; 2) “We use chlorine bleach only when and where it is required or recommended by
state and local authorities. We use it prudently and never use more than necessary”; 3) We do not use aerosol
sprays of any kind”; and 4) “We use only no-VOC or low-VOC (Volatile Organic Compounds) household paints and
do not paint when children are present.” The EHCC checklist is available at
http://cehn.org/files/Checklist_English%201406.pdf.
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these topics, which provide background information, relevant state regulations, and agency
recommendations on best practices.205

In addition, Michigan’s voluntary recognition program, Great Start to Quality, has established
standards that offer two points in the “Physical Environment” category for child care facilities that
are “in a physical location that is free of environmental risks (e.g., lead, mercury, asbestos, and
indoor air pollutants.)”206

Educational and Guidance Materials. State agencies have developed guidance documents and
other educational materials that offer information and recommendations on reducing children’s
exposure to chemicals in child care facilities. lowa and Wisconsin have developed materials on
warming baby bottles that recommend using glass or BPA-free bottles.207 Some states have
developed materials addressing cleaning products and practices. For example, the Connecticut
Office of Early Childhood maintains a technical assistance web page with links to state-created
materials that include green cleaning information - e.g., a two-page fact sheet titled, Tips for
Cleaning Child Care Facilities the Safe and Healthy Way, and the state’s manual on Managing
Asthma in Connecticut Child Care Facilities. The web page also includes a link to Green Cleaning,
Sanitizing, and Disinfecting: A Toolkit for Early Care and Education, described earlier in this
chapter.208 State extension programs, such as Penn State University and Texas A&M, also provide
training for child care providers that address green cleaning, among other environmental topics.209

205 Pa. Office of Child Devt. and Early Learning, Pennsylvania References for Eco-Healthy Child Care, available at:
http://www.pakeys.org/pages/get.aspx?page=Environmental_Health#reference. See also Early Childhood
Education Linkage System (ECELS), Manuals/Pamphlets/Policies, at http://www.ecels-
healthychildcarepa.org/eeccp/publications/manuals-pamphlets-policies.

206 Information about the Michigan Great Start to Quality program is available at http://greatstarttoquality.org.

207 Jowa Dep’t of Public Health, Warming Infant Bottles, available at:
http://www.idph.state.ia.us/hcci/products.asp; Wisc. Dep’t of Children & Families, Licensing Rules for Group Child
Care Centers w/ Commentary (] Resource List), available at: http://www.idph.state.ia.us/hcci/products.asp.

208 Conn. Dep’t of Public Health, Information for Child Care Providers/Operators (Technical Assistance), at:
http://www.ct.gov/oec/cwp/view.asp?a=4542&q=545170.

209 Penn State Extension, Healthy Air + Healthy Spaces = Healthy Children, available at:
http://extension.psu.edu/pests/ipm/childcare/training-materials-for-childcare-professionals/copy_of_healthy-
air-healthy-spaces-healthy-children; Texas A&M AgrilLife Extension, Child Care Courses by Topic Area, available at:
http://extensiononline.tamu.edu/courses/child_care.php.
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Statutes and Regulations Cited in Chapter 10

The summary provided in this chapter is based on a review of the following statutes and
regulations. The chart does not include every state statute and regulation that addresses chemical
exposures in child care facilities. The Appendix to this report includes a list of state websites for
locating state statutes and regulations.

Note: Most citations below refer to the first section in the applicable statute or regulation, rather
than a specific chemical exposure provision. Citation to multiple child care regulations usually
indicates that a state has chemical exposure provisions addressing more than one type of child care
facility.

CHILD CARE STATUTES &REGULATIONS

Alabama Al. Admin. Code 660-5-26-.01
Alaska 7 Ak. Admin. Code 10.010
Arizona Az. Admin. Code 6-5-5201

California 22 Ca. Admin. Code 101151, 102351.1

Colorado 12 Co. Code Regs. 2509-8:7.701.1, 2509-8:7.707 .4
6 Co. Code Regs. 1010-7:1-101 (Health/Sanitation)

Connecticut Ct. Agencies Regs. 19a-79-1a, 19a-87b-1

Florida Fl. Admin. Code 65C-20.008, 65C-22.001
Georgia Ga. Comp. Rules & Regs. 290-2-1-.01, 591-1-1-.01
Hawaii Hi. Code Rules 17-892.1-1, 17-895-1

Idaho Id. Admin. Code 16.06.02.000

Illinois 89 Il. Admin. Code 407.40
Indiana 470 In. Admin. Code 3-4.7-1, 3-4.8-1

Kansas Ks. Admin. Regs. 28-4-113, 28-4-420
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Kentucky 922 Ky. Admin. Regs. 2:090
Louisiana 67 La. Admin. Code XX1.7301 (Health)
Maine Me. Code Rules 10-148-32,10-148-33

Maryland Md. Code Regs. 13A.15.01.01, 13A.16.01.01, 13A.17.01.01, 13A.18.01.01

Massachusetts 606 Ma. Code Regs. 7.01

Michigan Mi. Admin. Code 400.8510

Minnesota Mn. Stat. 245A.01; Mn. Rules 9502.0315

Mississippi Ms. Code 15-11-55:1.1.1

Montana Mt. Admin. Rules 37.95.101
Nevada Nv. Admin. Code 432A.010
New N.H. Code Admin. Rules He-C 4002.01
Hampshire

New Jersey N.J. Admin. Code 10:122-1.1

New Mexico N.M. Code Rules 8.16.2.1

New York 18 N.Y. Comp. Codes Rules & Regs. 416.1(1),417.1(1).,418-1.1,418-2.1

North Carolina  10A N.C. Admin. Code 9.0102; 15A N.C. Admin Code 18A.2801 (Health)

North Dakota N.D. Admin. Code 75-03-08, 75-03-09, 75-03-10

Ohio Oh. Admin. Code 5101:2-12-01, 5101:2-13-01, 5101:2-14-01

Oklahoma Ok. Admin. Code 340:110-3-1, 340-110-3-35

Oregon Or. Admin. Rules 414-205-0000, 414-300-0000, 414-350-0000
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Pennsylvania 55 Pa. Code 3270.1, 3280.1, 3290.1

Rhode Island R.I. Admin. Code 03 000 016, 03 000 018, 03 000 019

South Carolina  S.C. Code Regs. 114-500, 114-510, 114-520

South Dakota S.D. Admin. Rules 67:42:10:00

Texas 40 Tx. Admin. Code 746.101

Utah Ut. Admin. Code 430-50, 430-90
Vermont Vt. Code Rules 12-3-101:1, 12-3-102:1, 12-3-103:1
Virginia 22 Va. Admin. Code 40-111-10

Washington Wa. Admin. Code 170-295-0001, 170-296A-0001

West Virginia W.V. Code Rules 78-1-1, 78-18-1, 78-19-1; W.V. Code Rules 64-21-1 (Health)

Wisconsin Wi. Admin. Code DCF 202.01, 250.01, 251.01

Wyoming Wy. Code Rules 049-185-07, 049-185-08, 049-185-09
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CHAPTER 11

Facility Site/Location

The selection and approval of a child care facility site or location is an opportunity to identify
existing or potential environmental exposures. These exposures may result from contamination
caused by a prior use at or near the child care site that continues to affect the facility. Exposures
may also result from a current, nearby activity that is a source of continuing air, water, or soil
pollution, noise, odors, or other environmental health concerns. Environmental site assessments,
often conducted in connection with the purchase or leasing of commercial facilities, are a key tool
for identifying potential environmental issues. The results of the assessment may affect the decision
whether to purchase or lease a site, as well as what type of additional investigation and cleanup
activities may be required in order to address environmental contamination.210

This chapter summarizes provisions in several state child care?!! laws and regulations that
establish requirements related to potential environmental impacts212 at the site or location of
licensed child care facilities. These measures range from detailed provisions for assessing facilities
before they are licensed to general criteria for facility location. The chart at the end of the chapter
provides citations to the state authorities summarized here.

This chapter does not cover local ordinances regulating zoning, siting, and other approvals that may
affect whether a facility is located on a site that poses environmental concerns. In addition, other
state or local laws may address environmental exposures at child care facilities indirectly by
establishing restrictions on the siting of other facilities near child care centers. Such laws and
regulations, not covered here, restrict the siting of different types of polluting activities - e.g.,
hazardous or solid waste facilities, agricultural operations - by imposing minimum setback
distances from child care facilities or by requiring consideration in the siting process of whether
there are nearby child care facilities.

210 See generally American Society for Testing and Materials (ASTM) E1527 - 13 - Standard Practice for
Environmental Site Assessments: Phase [ Environmental Site Assessment Process, available at:
http://www.astm.org/Standards/E1527.htm. For detailed information on evaluating environmental factors in the
siting of school facilities, see U.S. EPA, School Siting Guidelines, available at:
http://www.epa.gov/schools/guidelinestools/siting/.

211 In addition to child care licensing regulations, the discussion includes related health laws/regulations governing
sanitation in child care facilities for three states (Colorado, New Jersey, and West Virginia).

212 While this report does not cover requirements related to drinking water, it is important to note that state child
care licensing regulations may require facilities not served by a public water supply to submit water quality testing
results when applying for a license. Such requirements may help identify contamination from historical or nearby
sources.
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Requirements for Identifying Environmental Hazards During Licensing

New Jersey’s Approach. Following the discovery of mercury contamination at a child care facility
located on the site of a former thermometer factory, the state of New Jersey put in place a variety of
legislative and regulatory reforms aimed at identifying and addressing environmental
contamination at a facility before it is licensed for child care use.

Child Care Licensing Regulations. Under New Jersey’s child care regulations, at the time of initial
application for a license, license renewal, or facility relocation, a child care center must submit to
the Office of Licensing an approval from the state Department of Environmental Protection (DEP),
indicating that no further environmental remediation is needed for the site on which the center is
located. In general, this requires that the facility undergo a Preliminary Assessment conducted in
accordance with the DEP’s technical requirements.213 The DEP’s Hazardous Discharge Site
Remediation Fund grant program may reimburse child care facility owners up to $1500 for
completing the required Preliminary Assessment.214

The child care licensing regulations also provide that at the time of initial or renewal licensing or
relocation, the child care center must certify in writing whether the building ever housed one of the
following use categories: factory/industrial, high hazard, storage, dry cleaner, nail salon, gas
station, or funeral home. If the prior use falls into these
. . . categories, the applicant must certify in writing that the
Environmental contamination may facility has complied with the requirements of the
result from prior uses at or neara  sate’s Madden legislation, including completion and
child care site, or from current, Department of Health review of an Indoor
nearby polluting activities. Environmental Health Assessment (see below). Child
care center applicants must submit a Safe Building
Interior Certification or other approval issued by the
Department of Health that indicates that no further remediation is needed for the interior of the
building. New Jersey’s licensing regulations further establish that child care centers co-located in a
building that contains a dry cleaner or nail salon will not receive a license or renewal unless they
obtain “indoor air sampling that demonstrates that there is no impact to the child care center.”

Madden Legislation/Regulations. In 2007, following the mercury contamination incident, the state
enacted a law requiring child care facilities to obtain an indoor environmental certification from the
Department of Health in certain circumstances. Under the law, the certification must be obtained
before a facility that is to be used as a child care center may receive a permit for construction,
conversion, alteration, or repair if the building: was previously used for industrial, storage or high
hazard purposes; was previously used as a nail salon, dry cleaner, or gas station; or is located on a

3 See N.J. Dep't of Envtl. Protection (DEP), Environmental Guidance for All Child Care Facilities, at:

http://www.state.nj.us/dep/dccrequest/newcenters.html.
214 Id
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contaminated site, suspected contaminated site, or industrial site subject to the provisions of the
state’s Industrial Site Recovery Act. The law directs the state Department of Health to develop
regulations establishing procedures for conducting the indoor environmental evaluations and
maximum contaminant levels that must be met by covered facilities.

Department of Health regulations establish the process for obtaining the required Safe Building
Interior Certification. In order to obtain the certification, the child care center must arrange for an
Indoor Environmental Health Assessment (IEHA) to be conducted by an indoor environmental
consultant licensed pursuant to the regulations and submitted to the Department of Health for
review, including an agency site visit. The IEHA must include a site inquiry, a determination of any
potential sources of interior vapor intrusion, and a determination of whether adjacent and
proximate businesses are known or suspected to contain contaminants that may impact the indoor
environment of the child care facility.

The core component of the IEHA is an assessment of the building’s indoor environment that must
address: asbestos-containing materials; lead; organic compounds; formaldehyde; metals; inorganic
compounds; pesticides; radon; and other contaminants of environmental concern. Facilities must
comply with standards for radon, asbestos, and lead specified in the regulations, as well as with
site-specific maximum contaminant levels developed by the Department of Health using a formula
specified in the regulations to calculate cancer and non-cancer risk.

When an applicant for a child care center license contacts the Department to obtain the approval
required by the child care licensing regulations, the Department determines whether a Safe
Building Interior Certification/IEHA is required by reviewing DEP information about the site and
identifying whether the facility: (1) has a prior or current use that falls in one of the use categories
specified in the Madden law; (2) is on a contaminated site or on property where contamination is
suspected; (3) is in a building constructed prior to 1979 (lead and asbestos concerns); (4) is co-
located in a building with a dry cleaner and/or nail salon; or (5) is referred by another agency or
official due to concerns based on current or prior use.2!5 According to agency officials, if none of
these conditions apply, the Department will so notify the applicant and the Department of Children
and Families.

New York’s Approach. Like New Jersey, New York requires the provision of information about
environmental hazards as part of the licensing and renewal process. However, New York does not
have statutory or regulatory provisions requiring that license applicants obtain reviews by other
state agencies; rather, the state’s approach relies more heavily on the applicant to determine
whether environmental hazards necessitate the involvement of other agencies.

New York’s regulations governing child daycare centers mandate that applicants submit
information during the licensing process regarding potential environmental hazards. Applicants

215 See N.J. DEP, Indoor Environmental Health Assessment in Child Care Centers, at:
http://www.state.nj.us/health/iep/ccc_ieha_submission.shtml.
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must submit a written certification to the Office of Children and Family Services (OCFS) that: “[T]he
building, its property and premises, and the surrounding neighborhood and environment are free
from environmental hazards. Such hazards include but are not limited to dry cleaners, gas stations,
nuclear laboratories or power plants, property designated as a Federal superfund clean-up site, and
any property with known contaminated ground or water supplies.” The regulations require
inspection or testing by the appropriate government authorities if “the historical or current use of
the building, its property and premises, or the surrounding neighborhood indicates that an
environmental hazard may be present.” The written certification form submitted with the licensing
application must include documentation of any inspection/testing carried out, along with a
statement from the inspecting authority that “the building, its property and premises, and the
surrounding neighborhood meet applicable standards for sanitation and safety.”

The Office of Children and Family Services has developed a simple written certification form
(Environmental Hazards Statement) for indicating, to the best of the provider’s knowledge, whether
any environmental hazards exist on the site or surrounding areas. If a provider states that a
potential environmental hazard may exist, before OCFS issuance of a day care license or
registration the provider must complete an Environmental Hazard Information Form that includes:
general information about the hazard, a list of government agencies the provider has contacted
regarding the hazards, and a statement of whether any agency recommended that an
environmental professional conduct an environmental hazard assessment.

The OCFS has developed a short guidance document to assist providers in identifying potential
hazards so that they can answer questions on the certification form accurately.216 The document
lists common sources of environmental contamination that may require further evaluation, such as
gas stations, dry cleaners, and manufacturing or power plants. The OCFS guidance also includes
radon as an environmental hazard requiring further evaluation. According to the guidance
document, if the facility is located in a Zone 1 (high radon potential) area, as listed in the guidance,
the applicant must have the home or building tested and must “resolve any identified problems”
before licensing of the facility. According to licensing officials, radon test results must be submitted
as part of the licensing process. The OCFS guidance also includes lead as a potential hazard and
“recommends that all child care program sites constructed in whole or in part before 1978 (1960 in
New York City) be assessed for lead hazards.”

State licensing officials note that the fire and safety inspectors who inspect all programs prior to
licensure check the information submitted by applicants and can use the state’s Geographical
Information System (GIS) to pinpoint a site’s proximity to Superfund sites, brownfields, and other
known hazards. The inspectors also may find potential environmental hazards not identified by an
applicant.

216 N.Y. State Office of Children & Family Services (OCFS), Environmental Hazards Guidance Sheet, available at:
http://www.ocfs.state.ny.us/main/documents/docsChildCare.asp.
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General Environmental Criteria for the Facility Site/Location

General Site/Location Criteria. Several other states have adopted child care regulations
incorporating general site/location criteria that could be used to address proximity to
environmental hazards. These provisions are similar in scope, but they vary in their precise
wording. Unlike the New York approach described above, the following regulations do not include
an explicit requirement for applicants to submit written certification or documentation of any
necessary inspections/testing. (For an overview of child care regulations that restrict the presence
of or exposure to toxic substances and materials generally, see Chapter 10 - Other Chemical
Exposures.)

e The state of Washington requires child care centers to be located on an “environmentally
safe site” in a neighborhood that is free of conditions that would be detrimental to the
children’s welfare.

e West Virginia’s sanitation regulations for child care centers require that facilities “be
located in a relatively noise and pollution free environment.”

e Missouri prohibits group child care homes and child care centers from being located next to
a high hazard area or occupancy, which is defined to include an area or building that
“manufactures, processes, generates or stores materials that constitute a high fire,
explosion, or health hazard.”

e North Carolina’s regulations require child care facilities to be located “in an area which is
free from conditions which are considered hazardous to the physical and moral welfare of
the children in care.”

e Oklahoma child care centers must be located “in an area which offers minimum hazards to
the health, safety, and welfare of the children.”

e Virginia regulations prohibit child care centers from being located “where conditions exist
that would be hazardous to the health and safety of children.”

o North Dakota’s regulations require that child care centers and group child care facility
buildings and grounds are located “to protect the health and safety of children.”

e Indiana regulations provide that child care centers may not “operate in an area where
conditions exist that could be injurious to the welfare of children.”

Minnesota takes a somewhat different approach to addressing general site/location hazards. Under
the state’s child care licensing statute, child care centers are required generally to develop a risk
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